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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions 
are presented: 


1. Has appellant, as a tenant in an apartment, the 
right to complain regarding the use only of the common or 
public corridors of the apartment house, by a police officer, 
when there is no breaking and entry, and the police officer 
is conducting an orderly investigation after receiving re- 
liable information that appellant is using the apartment im 
the commission of a felony? 

2. Is not sufficient evidence of a violation of title 22, 
section 1504 presented, when appellant is shown to have 
used an apartment for gambling purposes, and the police 
find telephones, cut cards, number slips, and horse bet 
slips in the same apartment? 

3. (A) Is not the alleged existence of evidence pro- 
cured by wire-tapping a legal question for the court, 
rather than the subject of a jury instruction? 

(B) Assuming, arguendo, that such an issue is 
properly presented by a jury instruction, is not the bur- 
den of proof upon the appellant to present adequate evi- 
dence such wire-tapping, did in fact occur? 

(C) Was not the evidence insufficient to support 
such instruction? 
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No. 14,540 
' Wiis L. Buckner, APPELLANT, 
v. 


Unrrep States or AMERICA, APPELLEE. 


Appeal from the United States District Court 
for the District of. Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On April 8, 1958, a four count indictment was filed in 
the District Court charging appellant with violations of 
D.C. Code, Title 22 §§ 1501, 1502, 1504 and 1505 (gam- 
bling) (Crim: No. 339-58) (J.-A. 1). On April 11, 1958, 
accompanied by counsel, appellant entered a plea of not 
guilty (J.A. 2). Appellant, on April 24, 1958, filed a pre- 
trial motion to suppress (J-A. 3). The motion was denied 
in a memorandum opinion of the District Court, filed 
May 12, 1958 (J.A. 6-11). Trial by: jury commenced on 
May 29, 1958 (J.A. 19), but prior to the taking of evi- 
dence in the jury’s presence, the motion to suppress was 
renewed (J.A. 21), and a hearing held (J.A. 23-47). The 
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motion was again denied (J.A. 47). On June 3, 1958, 
appellant was found guilty as indicted (J.A. 80, 17). A 
motion for new trial was filed on June 6, 1958 (J.A. 12), 
and denied, June 20, 1958 (J-A. 13). Appellant, on June 
27, 1958, was sentenced to serve a term of imprisonment 
of six to eighteen months on Count One; six to eighteen 
months on Count Two; six months on Count Three; and 
six months on Count Four, the sentences by the counts 
to run concurrently (J.A. 14). This appeal followed. 


The Hearing On The Motion * 
A. Testimony in General. 


On February 4, 1958; information was received by the 
police from “a source proven reliable in the past” (J.A. 
23), that “two federal numbers” (apparently telephone 
numbers), were being used in the operation of a lottery 
by appellant (J.-A. 24). In checking out these numbers, 
they were found to be listed to parties residing at 2500 
K Street, Northwest, Apartment 301 (J.A. 24). After the 
above information had been received, Officer Andrews 
proceeded to investigate the matter, and during the course 
of his investigation he visited the premises in question on 
five occasions (J.A. 25-31); 48-54). 

General entrance to the apartment house, (the record 
discloses that the officer did not enter appellant’s private 
apartment), was effected in one of two ways: (1) the 
officer would enter an adjacent apartment house (Potomac 
House), go down to the basement and “come up through 
one of the four entrances (to 2500 K Street) that you 
see on the K Street side (J.A. 36). Passage from one 
house to another was made possible by a subterranean 


1Two witnesses testified during this hearing; Officer Elbert A. 
Andrews (J.A. 23), and a Mr. Randolph Shorter (J.A. 38). Both 
men again testified at the trial itself (J.A. 48, 62). Since their 
testimony at the hearing on the motion was virtually the same as 
their testimony at the trial, joint appendix citations will be given 
for both proceedings under the above heading. Hearing citations 
will be followed by those at trial. Where testimony of a witness 
is considered divergent, it will be specifically noted. 
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passage between both houses (J.A. 38), and it was un- 
necessary to open any doors or apertures to make the 
crossing (J.A. 38); (2) entrance was sometimes gained by 
going directly to 2500 K Street, at which times the officer 
would go through one of two open doors, apparently lead- 
ing into the public corridors of that apartment house 
(J.A. 36). 

On each of his five visits, from February 6, 1958 to 
February 11, 1958, Officer Andrews listened outside the 
door of appellant’s apartment, and on each occasion he 
heard appellant talking on the telephone (J.A. 26-31) 
48-54). On February 6, 1958, appellant was heard taking 
a numbers bet “x6x for $2.50” (J.A. 26), (at trial the 
officer stated, “x6x for $250) (J.A. 50), “x-08 for a nickel 
and x-80 for 3 cents” (J.A. 50). Appellant was also heard 
requesting the results of the fifth race at the Fair Grounds 
race track (J.A. 50). The second visit took place on Feb- 
ruary 7, 1958, at approximately 1:30 P.M. (J.A. 27, 51). 
On this occasion, Officer Andrews heard appellant take 
such bets as “661 for fifty cents”, “161 for one dollar, 
“711 for one dollar” (J.A. 27, 51). The officer also heard 
appellant give out the number for that date, as 463, to 
approximately fifteen people (J.A. 27-28, 51), and to state 
to some other person, “If you give me a hundred book 
and you give someone else a two hundred book, that is 
bad business ... (t)here’s money to be made in this 
business if you play it square” (J.A. 28). 

A third visit was made on February 8, 1958 (J.A. 28, 
52). After seeing appellant take out a key and enter the 
premises, the officer again listened at the door, and heard 
appellant “taking number bets over the telephone” (J.A. 
28, 52). One bet, 013, was for a quarter, and others were 
64 for fifty cents, 126 for a nickel, and 264 for fifty cents 
(J.A. 28-29, 52). On Monday, February 10, 1958, the 
fourth visit took place (J.A. 29, 53). After arriving in 
a yellow Cadillac, appellant again entered the apartment 
house, and then apartment 301 (J.A. 29). Officer Andrews, 
on this date, heard appellant take bets on number 803 
for a quarter, 671 for a quarter, and numbers 224, 016, 
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380, 891, 630, and 986 for a nickel each (J.-A. 30, 53). 
Appellant was also heard to give the number for the day 
as 340 (J.A. 30). 

The final visit prior to appellant’s arrest took place 
on February 11, 1958 at approximately 12 noon (J.A. 30, 
54). On that date, appellant was heard taking bets of one 
dollar on 905, 228 for two dollars, and 478 for 15 cents 
(J.A. 54). Appellant also called someone named Joe and 
inquired as to the result of the fifth race at Bowie (J.A. 
31, 55). 

On the day following this last investigatory visit, Feb- 
ruary 12, 1958, Officer Andrews applied for and obtained 
a search warrant for the premises in question, and an 
arrest warrant for the person of the appellant (J.A. 31, 
55). On the same date, the warrants were executed (J.A. 
31). 


B. Testimony as to Alleged Wiretapping. 
On cross-examination during the hearing of the mo- 


tion (and again during the trial itself), Officer Andrews 
was asked if he knew how to tap a wire. His reply on 
both occasions was in the negative (J-A. 32, 55). On the 
latter occasion the following colloquy also took place 
(J.A. 55): 


(Mr. Fitzpatrick): Do you know who, if anyone, dur- 
ing the time that you were in the apartment durin 
the periods February 6th to February 12th, teed 
the telephone in the basement? 

(Officer Andrews): No one, to my knowledge. 

(Mr. Fitzpatrick): You haven’t. You didn’t do it? 

(Officer Andrews): No, sir. 

2 e © os 

(Mr. Fitzpatrick): Did you obtain the listing of those 
phone numbers by any wiretapping whatsoever? 

(Officer Andrews): No, sir. 

(Mr. Fitzpatrick) :. Hither you, or anyone else under 
your direction or control? 

(Officer Andrews): No, sir. 


The same answer was given by the officer on examina- 
tion during the earlier hearing (JA. 37). 
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On redirect examination during the hearing on the 
motion, the officer testified, that during his passage from 
Potomac House to 2500 K Street, he had seen men from 
the local telephone company in the basement of the latter 
apartment house (J.A. 36). Asked how he knew they were 
from the telephone company, Officer Andrews replied, 
“Well, I saw the truck parked on K Street and I did see 
them coming in that first entrance” (J.A. 37). 

On recross-examination, Officer Andrews was asked how 
the men were dressed (J.A. 37). He stated that they were 
in “(w)ork clothes” . . . “(d)ungarees, dirty coat, belt 
around the waist, screw drivers, pliers, wires, saw in their 
belts” (J.A. 37). Officer Andrews further testified, that to 
the best of his recollection there were two men, and the 
coloring of their work clothing was not blue but “fatigue 
pants, kakis” (J.A. 37). 

The second witness called in the hearing on the motion 
was Randolph Shorter, the janitor of 2500 K Street (J.A. 
38, 62). Mr. Shorter testified on examination by defense 
counsel, that two or three days before appellant’s arrest, 
“I was coming on that side of the basement (the east side 
where apartment 301 was located, J.A. 40), and a fellow 
was standing there at the bottom of the steps where this 
panel is with the telephone wires. This fellow was stand- 
ing there and I stopped and talked to him” (J.A. 39). Mr. 
Shorter went on to state that the person he observed had 
on ordinary work clothes, “kaki pants and a kaki shirt, 
just plain work clothes (J.A. 40). When asked if the party 
had any screw drivers, leg irons, or a tool box, the wit- 
ness replied, “No, sir” to the questions (J.A. 40). (Em- 
phasis supplied). Later, at the trial, the same witness 
testified as follows (J.A. 64): 


(Mr. Fitzpatrick): Did he have any screwdrivers? 
(Mr. Shorter): I didn’t see any. 

(Mr. Fitzpatrick): Did he have a work belt? 

(Mr. Shorter): I didn’t see any. 

(Mr. Fitzpatrick): A tool box? 

(Mr. Shorter): I didn’t see it. 

(Emphasis supplied). 
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Mr. Shorter stated that the man he saw had two prongs 
with wires connected to the box (panel) and had earphones 
on the wires (J-A. 39, 64). 

On cross examination, Mr. Shorter stated that he had 
seen all the witnesses who were appearing for the Gov- 
ernment, and that he did not recognize any of them as the 
individual he saw near the telephone panel (J.A. 40, 65). 
The witness further admitted that he did not know if the 
wires in the panel went to Apartment 301 (J.A. 41, 65); 
that he did not know whether that apartment was being 
tapped; and that he did not know whether or not any 
tapping of telephones had taken place (J.A. 65). 


The Trial 


In addition to Officer Andrews (J.A. 48), the Govern- 
ment presented the testimony of Officers Kissner (J.A. 
56), Foran (J.A. 59, R. 119), Mills (R. 128), and Inspector 
Layton (J.A. 60, R. 135). Officer Kissner testified, that on 
February 12, 1958, at_approximately 3:55 P.M., he and 
his brother officers went to the premises in question and 
executed the search warrant (J.A. 56, B. 109). He stated, 
that Sergeant Foran knocked on the door of Apartment 
301, but received no response. The Sergeant then knocked 
again, and “announced that we were the police and we had 
a search warrant for violation of the lottery laws, and 
when no one responded to the door again Officer Foran 
instructed me to force the door in” (R. 110). 

On entering the apartment and seeing appellant, Officer 
Kissner displayed his badge and “told him that we were 
the police” (J.A. 57). 

Sergeant Foran corroborated Officer Kissner’s state- 
ments regarding the announcement of purpose and author- 
ity prior to entry (R. 119). He further testified, that on 
entering the apartment he found telephones, number slips 
and horse bet slips, and eut cards (R. 119-120). 

Inspector Layton testified regarding the gambling 
paraphernalia recovered, as a conceded expert on the sub- 
ject (BR. 141) and further corroborated some of Sergeant 
Foran’s testimony (R. 135, 147). 
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Officer Mills testified, that he found a quantity of num- 
bers slips lying on the ground underneath appellant’s 
bathroom window (R. 129). From underneath a clock on 
the table in the living room he also recovered eight, one- 
hundred dollar bills (R. 132), which appellant admitted 
belonging to him (R. 133). 

Appellant’s only witness was Randolph Shorter (J.A. 
62), who had previously testified at the hearing on the 
motion (J.A. 38.) Appellant did not take the stand in his 
own behalf. 


STATUTES INVOLVED 


Title 47, United States Code, Section 605 provides: 


Unauthorized publication or use of communications. 
“No person receiving or assisting in receiving, or 
transmitting, or assisting in transmitting, any inter- 
state or foreign communication by wire or radio shall 
divalge or publish the existence, contents, substance, 


purport, effect, or meaning thereof, except through 
authorized channels of transmission or reception, to 
any person other than the addressee, his agent, or 
attorney, or to a person employed or authorized to 
forward such communication to its destination, or to 
proper accounting or distributing officers of the vari- 
ous communicating centers over which the communica- 
tion may be passed, or to the master of a ship under 
whom he is serving, or in response to a subpena issued 
by a court of competent jurisdiction, or on demand of 
other lawful authority; and no person not being 
authorized by the sender shall intercept any com- 
munication and divulge or publish the existence, con- 
tents, substance, purport, effect, or meaning of such 
intercepted communication to any person; and no 
person not being entitled thereto shall receive or 
assist in receiving any interstate or foreign communi- 
cation by wire or radio and use the same or any 
information therein contained for his own benefit or 
for the benefit of another not entitled thereto; and no 
person having received such intercepted communica- 
tion or having become acquainted with the contents, 
substance, purport, effect, or meaning of the same or 
any part thereof, knowing that such information was 
go obtained, shall divulge or publish the existence, 


8 


Title 22, District of Columbia Code (1951 Edition) Section 
1501, provides: 


Lotteries—Promotion—Sale or possession of tickets. 


“Tf any person shall within the District keep, set up, 
or promote, or be concerned as owner, agent, or clerk, 
or in any other manner, in managing, carrying on, pro- 
moting, or advertising, directly or indirectly, any policy 
lottery, policy shop, or any lottery, or shall sell or 
transfer any chance, right, or interest, tangible or 
intangible, in any policy lottery, or any lottery or 
shall sell or transfer any ticket, certificate, bill, token, 


or other device, purporting or intended to guarantee 
or assure to any person or entitle him to a chance of 
drawing or obtaining @ pee to be drawn in any 


lottery, or in a game or device commonly known as 
policy lottery, or policy, or shall, for himself or an- 
other person, sell or transfer, or have in his posses- 
sion for the purpose of sale or transfer, a chance or 
ticket in or share of a ticket in any lottery or any 
such bill, certificate, token, or other device, he shall be 
fined upon conviction of each said offense not more 
than $1,000 or be imprisoned not more than three 
year, or both. The possession of any copy or record of 
any such chance, right, or interest, or of any such 
ticket, certificate, bill, token, or other device be 
prima-facie evidence that the possessor of such copy 
or record did, at the time and place of such copy or 
record did, at the time and place of such possession, 
keep, set up, or promote, or was at such time and 
place concerned as owner, agent, or clerk, or other- 
wise in managing, carrying on, promoting, or adver- 
tising a policy lottery, policy shop, or lottery.” 


Title 22, District of Columbia Code (1951 Edition, Supp. 
VI) Section 1502 provides: 
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Possession of lottery or policy tickets. 


“If any person shall, within the District of Colum- 
bia, knowingly have in his possession or under his 
control, any record, notation, receipt, ticket, certifi- 
cate, bill, slip, token, paper, or writing, current or not 
current, used or to be used in violating the provisions 
of sections 22-1501, 22-1504, or 22-1508, he shall, upon 
conviction of each such offense, be fined not more than 
$1,000 or be imprisoned for not more than one 
year, or both. or the purpose of this section, 
possession of any record, notation, receipts, ticket, 
certificate, bill slip, token, paper, or writing shall be 
presumed to be knowing possession thereof.” 


Title 22, District of Columbia Code (1951 Edition) Section 
1504 provides: 


Gaming—Setting up gaming table—Inducing play. 

“Whoever shall in the District set up or keep any 
gaming table, or any house, vessel, or place, on land 
or water, for the pens of ing, or gambling de- 
vice commonly called A B C, faro bank, EB O, roulette, 
equality, keno, thimbles, or any kind of gaming table 
or gambling device adapted, devised, and designed for 
the purpose of playing any game of chance for money 
or property, or shall induce, entice, and permit any. 
person to bet or play at or upon any such gaming 
table or gambling device, or on the side of or against 
the keeper thereof, shall be punished by imprisonment 
for a term of not more than five years. 


Title 22, District of Columbia Code (1951 Edition, Supp. 
VI) Section 1505, provides: 


Permitting gaming table or device to be set up. 


“(a) Any house, building, vessel, shed, booth, 
shelter, vehicle, enclosure, room, lot, or other premises 
in the District of Columbia, used or to be used in 
violating the provisions of section 22-1501 or 22-1504, 
shall be deemed “gambling premises” for the purpose 
of this section. 

(b) It shall be unlawful for any person in the Dis- 
trict of Columbia knowingly, as owner, lessee, agent, 
employee, operator, occupant, or otherwise, to main- 
tain or aid or permit the maintaining of any gambling 


premises. 
e e e e 
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(d) Whoever violates this section shall be im- 


prisoned not more than one year, or fined not more 

than $1,00, or both, unless the violation occurs after 

he has been convicted of a violation of this section, In 

which case he may be imprisoned for not more 

five years, or fined not more than $2,000 or both.” 
Title 22, District of Columbia Code (1951 Edition) Section 


1507, provides: 
“Gaming table” defined. 


“All games, devices, or contrivances at which money 
or any other thing shall be vet or wagered 
deemed a gaming table within the meaning of sections 
99-1504 to 22-1506; and the courts shall construe said - 
sections liverally, so as to prevent the mischief in- 
tended to be guarded against. 


SUMMARY OF ARGUMENT 


Appellant has no cause to complain when the common 
or public corridors of an apartment house in which he has 
an apartment are entered by a police officer, pursuant to 
information from a reliable source, that appellant is using 
the apartment in the commission of a felony. This is 
particularly so, when the officer is in the process of con- 
ducting an orderly investigation based upon such informa- 
tion, no breaking or entering takes place, and appellant’s 
private apartment is only entered after the procuring of 
both search and arrest warrants. 

“A conviction under title 22, section 1504, (setting up @ 
gaming table) does not depend on proof of the employ- 
ment by appellant of a gambling device in the narrow 
sense of that word, e.g., a roulette wheel, dice table, or 
poker table. In following the wording of title 22, section 
1507, to place a liberal construction upon the interpreta- 
tion of section 1504, this Court has held that the keeping 
of premises to take bets, and the employment of such 
physical devices as horse bet and number slips, is sufficient 
indicia of a violation of section 1504. 

The alleged existence of evidence procured by wire- 
tapping is a legal question to be decided by the court, and 
not the proper subject of an instruction to the jury. 
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In any case, appellant did not carry his burden of proof, 
when he failed to show the existence of any evidence of 
wiretapping whatsoever. There was, therefore, no evi- 
dence to support such instruction. 


ARGUMENT 
I 


Appellant’s Rights Were Not Violated By The Officer’s 
Entry Into The Common Corridors. 


To reach a public corridor by way of an unlawful break- 
ing and entry, which in turn, places the police in a position 
to apprehend a person engaged in illegal gambling or 
narcotics activities, has been condemned by the courts. 
McDonald v. United States, 335 U.S. 451, 93 L.Ed. 153, 69 
S.Ct. 191 (1948); Whitley v. United States, 99 U.S. App. 
D.C. 159, 237 F.2d 787 (1956). In each of the above cited 
cases, police officers gained entry into private homes where 
the respective defendants had rooms, by way of opening 
windows, thereby permitting them to reach the particular 
sections of the houses where the offenders were located. 
As was stated by the Supreme Court in the McDonald 
case, supra: (P. 458): 

“In prying up the porch window and climbing into 
the landlady’s bedroom, they (the police) were guilty 
of breaking and entering—a felony in law and a crime 
far more serious than the one they were engaged in 
suppressing. Having forced an entry without either a 
search warrant or an arrest warrant to justify it, the 
felonious character of their entry . . . followed every 
step of their journey inside the house and tainted its 
fruits with illegality.” (Emphasis supplied.) 

But neither the Supreme Court in McDonald v. United 
States, supra, or this Court in Whitley v. United States, 
supra, has denounced the mere use by police, of common 
hallways or corridors. Rather, “each tenant of a building 
. .. has no right to exclude from the common hallways 
those who enter lawfully,” he simply has a protected in- 
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terest against unlawful breaking and entry. McDonald v. 
United States, supra, at page 458. (Emphasis supplied). 

In the instant case, the police received information from 
a “source proven reliable in the past,” that appellant was 
engaged in the operation of a lottery (J.A. 23-24). Under 
the circumstances, it is likely that an immediate arrest 
could have been effected without a warrant. In any case, 
there was probable cause for the issuance of a warrant. 
Wrightson v. United States, 98 U.S. App. D.C. 377, 378, 
236 F.2d 672 (1956). 

Out of an abundance of caution, however, a police 
officer was assigned to the surveillance of 2500 K Street, 
Northwest, an apartment house in the District of Columbia 
where appellant was residing. In carrying out his investi- 
gation, the officer made five visits to the premises in 
question, placing himself on each occasion, within hearing 
range of appellant’s private apartment (J.A. 25-31) 48 
54). At no time was appellant’s private apartment en- 
tered during the investigatory period, nor does appellant 
contend to the contrary. Each entry into the common 
corridors of 2500 K Street was made through, what can 
only be termed, open public passageways (J-A. 36, 38). 
On no occasion was any door or aperture unlocked, no less 
broken. (J.A. 36, 38). 

Such entries were not. unlawful. They were made pur- 
suant to the receipt of information from a reliable source, 
that appellant was engaged in the commission of a felony. 
It is equally clear from the record, that the only reason 
Officer Andrews ever entered 2500 K Street was for the 
purpose of conducting a lawful and orderly police in- 
vestigation, as a follow up to the same information. Such 
caution on the part of police, as in the instant case should 
be commended, and should not be classified as the use of 
means “that were forbidden by law and denounced as 
criminal” under the factual setting of the McDonald case, 
supra. See page 458. 

It was only after the investigation had yielded evidence, 
overwhelming in its corroboration of the information 
earlier received from the reliable source (J.A. 25-31; 
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48-54), that the police proceeded to deprive appellant of 
his liberty. Again, the orderly process continued, and 
both search and arrest warrants were procured (J.-A. 31, 
55). The very entry into appellant’s private apartment 
took place only after the police had clearly announced 
their purpose and authority (B. 110, 119). The orderly 
process remained constant. . 

Under the facts recited above, the entries into the 
common corridors of the apartment building for the pur- 
pose of carrying out a lawful investigation, were proper. 
The entries being proper, the police officer could have 
“peeped through the keyhole or climbed on a chair... to 
look through a transom”, and there would be “no grounds 
on which [appellant] could complain.” “Tf in this manner 
[he] or any private citizen, saw [or heard] a crime in 
the course of commission, an arrest would be permissible.” 
McDonald v. United States, supra, at page 458 of the 
opinion. 
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The Evidence Supported Conviction Under 
D.C. Code, Title 22 § 1504. 


Appellant alleges that the evidence failed to support his 
conviction under Title 22-1504 of the D.C. Code. He con- 
tends, in effect, that to convict one of setting up a gaming 
table, it is necessary to find one in possession of “a physi- 
cal device of some sort”, and that “the mere taking of a 
bet on a race is not enough”. (Br.20). Since “the only 
thing that they (the police) found in the premises occupied 
by the defendant were a plain table, two telephones, a few 
cut cards, and plain slips of paper with numbers on 
them” (Br. 20), appellant argues that these are not 
sufficient physical devices as to provide a proper basis 
for conviction within the statutory concept of gambling de- 
vice. In support of his contention, appellant relies on this 
Court’s decision in Plummer v. United States, 88 US. 
App. D.C. 244, 189 F.2d 19 (1951). 


4 


In the Plummer case, the appellant had been a waiter in 
a downtown Washington restaurant and bar. He was 
charged with a violation of title 22 §1504. The evidence 
showed that Plummer was approached by two Department 
of Justice operatives, one of whom asked him if he could 
take a bet. He answered that he could, and took the 
money to another man. The same procedure took place on 
two other occasions. This Court found, that according to 
the evidence, Plummer had at no time offered to take a bet 
or suggested the betting, and that he merely “acted as an 
intermediary at the request of a customer, between the 
customer and a person who would take the bet”. See page 
22, of the opinion. This Court concluded, that the accused 
could not be “guilty of keeping a gaming table if he 
merely took a bet”. See page 23 of the opinion. In 
Plummer, therefore, there was no physical devices of any 
kind employed by that appellant. 

In the course of rendering its decision, this Court, at 
page 21 of its opinion, cited the case of Cooper v. City of 
Miami, 160 Fla. 656, 36 So.2d 195 (1948), wherein “the 
defendant took bets on horse races but used no tangible 
means in his operation. ... The court said that the 
‘obvious meaning’ of the statute against keeping a gam- 
bling device was that some tangible means must be 
involved”. (Emphasis supplied). 

While some tangible means must be employed, therefore, 
it is not necessary that such means be gambling devices in 
the narrow meaning of that term. (For example, a 
roulette wheel). Rather, title 22, section 1507 makes it 
plain that a liberal construction is to be placed upon an 
interpretation of section 1504, and, a fortiori, the terms 
therein contained. And this Court, in the Plummer deci- 
sion has given recognition to this fact (P. 20): 


“Many subsequent cases have involved the statute 
(title 22, section 1504) which was originally the Act of 
1883, but all of them appear to have envolved a physi- 
cal device or a designated place. Thus, the cases in- 
volved ...a cigar store kept by the accused, at which 
he took bets on races using betting slips, betting 
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memoranda, ete.; .. . (as well as cases involving the 
use of) numbers slips ... (Emphasis supplied). 

It is clear, therefore, that the definition of a gaming 
table under the statute does not involve ordinary me- 
chanical devices such as roulette wheels, dice tables, poker 
tables and the like. The use of apartment 301 for gambling 
purposes, and the recovery by the police of telephones, cut 
cards, and numbers slips, and horse bet slips (J-A. 58, R. 
119-120, 129) falls squarely within the previous liberal 
construction of the statute. Appellant was, therefore, 
properly convicted for its violation. See also Swan v. 
United States, 54 App. D.C. 100, 102, 295 Fed. 921 (1923) ; 
Wade v. United States, 33 App. D.C. 29, 33, 34-35 (1909). 

Assuming, arguendo, that there was insufficient proof to 
convict under title 22, section 1504, the judgment should 
still stand, since concurrent sentences were imposed upon 
appellant in all counts, and the sentence on Count One 
(22-1501) was equal in time to the sentence imposed under 
Count Two (22-1504). See Hirabayashi v. United States, 
320 U.S. 81, 85, 87 L.Ed. 1774, 63 S.Ct. 1375 (1943); 
Accardo v. United States, 101 U.S. App. D.C. 162, 247 
F.2d 568 (1957), cert. denied, 355 U.S. 898, 2 L.Ed. 195, 78 
S.Ct. 273 (1957); Waneer v. United States, 93 U.S. App. 
D.C. 412, 208 F.2d 45. (1953) ; Monroe v. United States, 
98 U.S. App. D.C. 228, 231, 234 F.2d 49, 52 (1956), cert. 
denied, 352 U.S. 873, 1 L.Ed.2d 76, 77 S.Ct. 94 (1956). 


my 


There Was No Evidence Of Wiretapping And Denial 
Of The Instruction Was Proper. 


Appellant contends that the District Court erred in fail- 
ing to instruct the jury on wiretapping, after appellant 
had allegedly introduced evidence on that issue. The con- 
tention is completely without merit.” Whether or not 


2 One other contention has been raised by appellant. He argues 
that it was error to allow Officer Andrews to characterize what he 
heard during his visits to the premises in question, as “taking 
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evidence has been obtained by the police by means of 
wiretapping is not a question for the jury, it is a legal 
question to be determined by the court. The exclusion of 
any such evidence is to be made at a preliminary hearing 
before a Judge. In Goldstein v. United States, 316 US. 
114, 115, 86 L.Ed 1312, 62 S. Ct 1000 (1942), “(a) prelimi- 
nary hearing was conducted by the trial judge in accord- 
ance with the practice established in Nardone v. United 
States, 308 U.S. 338”, 84 L.Ed 307, 60 S.Ct 307 (1939). 
(Emphasis supplied). In the Nardone case, the Court 
stated (P. 342): 


“To interrupt the course of a trial for such auxili- 
ary inquiries impedes the momentum of the main 
proceeding and breaks the continuity of the jury’s 
attention. 


The civilized conduct of criminal trials cannot be 
confined within mechanical rules. It necessarily de- 
mands the authority of limited direction entrusted to 
the judge spreendins in federal trials, including a well- 

lished range of judicial discretion, subject to 
appropriate review on appeal, im ruling upon pre- 
liminary questions of fact.” (Emphasis supplied). 


This same preliminary hearing procedure was also 
followed in Goldman v. United States, 316 U.S. 129, 86 
L.Ed 1322, 62 S.Ct. 993 (1942) (B. 132): 


bets” (Br. 22). The record discloses that Officer Andrews offered 
considerably more testimony on the subject of appellant’s telephone 
conversations than mere characterizations such as “taking bets”. 
That officer set forth in detail (J.A. 25-31; 48-54), a variety of 
numbers and prices he heard quoted by the appellant. He gave 
additional testimony regarding the “number of the day” as well as 
requests by appellant for results at race tracks (J.A. 27-28; 30-31; 
50-51; 55). The Government also presented the testimony of an 
admitted expert (R. 141), Inspector Layton, who testified in still 
more detail regarding slips found on the premises, containing the 
dates February 4th, 5th, 6th, 8th, 10th and 11th. Regarding these 
slips, this conceded expert identified the writing on them as num- 
bers or horse bets for a variety of sums of money (R. 141-142). 
It is clear that the court did not error in allowing the characteri- 
zations, and that appellant was in no way prejudiced thereby. 
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“Before the trial, Shulman learned the facts and 
made a motion, in which the other petitioners joined, 
to suppress the evidence thus obtained (i.e. by wire- 
tapping). A preliminary hearing was had and the 
motion denied. (Emphasis supplied). 

Not only is a preliminary hearing presided over by a 
Judge the proper procedure, as distinguished from in- 
structions to the jury, on the issue of wiretapping, but to 
so instruct would be in itself error. If such evidence did 
in fact exist, the failure of the court to suppress it would 
be error, but to place it before the jury, and then instruct 
upon such evidence could only serve to inflate the error 
already made. As was stated in the recent decision by the 
Supreme Court in Benanti v. United States, 355 U.S. 96, 
2 L.Ed2d 126, 78 S.Ct. 155 (1957) (P.100): 


“In this case the statute was violated if not earlier 
at least upon the disclosure to the jury of the ez- 
istence of the intercepted communication, for Section 


605 forbids the divulgence of ‘the existence, contents, 
substance, purpose, effect, or meaning’ of the inter- 
cepted message. The effect of that violation in con- 
tributing to the conviction here is manifest. The jury 
were free to speculate that the existence of the com- 
munication, the source of the Government’s evidence, 
was further proof of petitioner’s criminal activities.” 

It is clear, therefore, that the trial court did not err in 
refusing the instruction. 

Assuming, arguendo, that an instruction to a jury is the 
proper procedure in wiretap cases, the record fails to 
disclose any evidence of wiretapping in support of such 
instruction. “The burden is, of course, on the accused in 
the first instance to prove to the trial court’s satisfaction 
that wire-tapping was unlawfully employed.” Nardone v. 
United States, supra, at page 342. See also United States 
v. Coplon, 185 F.2d 629, 636 (2 Cir. 1950), cert. denied, 
342 U.S. 920, 96 L.Ed 688, 72 S.Ct. 362 (1952). This 
burden appellant failed to carry. 

Appellant’s only offer of wiretap evidence was through 
the testimony of Randolph Shorter, the janitor for 2500 
K Street, Northwest (J.A. 38-41; 62-65). The witness 
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testified that during the period of the officer Andrews 
visits, he saw a man dressed in kaki work clothes in the 
basement of the apartment building (J.A. 39-40). During 
the hearing on the motion, the witness positively denied 
seeing tools about the person of the workman (J.A. 40). 
At trial, however, he became less positive and stated that 
he “didn’t see any” (J-A. 64). Mr. Shorter farther testi- 
fied, that the workman, had two prongs with wires con- 
nected to a telephone panel, and earphones on the wires 
(J.A. 39, 64). On cross-examination, however, he admitted 
that he did not know if the wires in the panel went to 
apartment 301 (J.A. 41, 65), and that he did not know if, 
in fact, 301 or any other apartments were being tapped 
(J.A. 65). 

Officer Andrews was a bit more clear concerning the 
identity of the mysterious stranger. He testified, that 
during his trips from Potomac House to 2500 K Street, he 
had seen men from the telephone company in the base- 
ment, dressed in kaki, and equipped with “belt around 
their waist, screw drivers, pliers, wires” (J.A. 37). The 
officer also stated, on being questioned as to how he knew 
they were from the telephone company, “Well, I saw their 
trucked parked on K Street and I did see them coming 
in that first entrance (J-A. 37). Officer Andrews also con- 
sistently denied that he or anyone under his direction or 
control had engaged in such practice (J-A. 55, 32-34). 

From the foregoing it is clear that appellant failed to 
sustain his burden of proof, and there being no showing 
that evidence procured by wiretapping existed, the in- 
struction was properly denied. 
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CONCLUSION 


‘Wherefore, it is respectfully submitted that the jadg- 
ment of the District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 


CaRL W. BELCHER, 
WALTER J. BONNER, 
Assistant United States Attorneys. 
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